
IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

Case Number: 22352/2020 

In the matter between: 

SAKELIGA NPC 

and 
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THE MINISTER OF TRADE AND INDUSTRY 
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THE COMMISSION FOR INTELLECTUAL PROPERTY 
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THE NATIONAL COMMAND CENTRE 
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Seventh Respondent 
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REPLYING AFFIDAVIT 

I, the undersigned,  

PIETER JACOBUS LE ROUX 

Make oath and state: 



1. I am the Chief Executive Officer of the applicant. 

  

2. The facts deposed to herein are within my personal knowledge unless 

otherwise indicated and are to the best of my knowledge both true and correct. 

 

3. Where I make submissions of a legal nature, I do so on the advice of the 

applicant’s legal advisers, which advice I accept as correct. 

 

4. I have read the answering affidavits of Lionel October and Lindokuhle 

Mkhumane and wish to respond thereto as is set out below. 

 

5. I have also read the unsigned affidavits of Cassius Reginald Lubisi, Avril 

Williamson, and Kehla John Sithole and wish to point out that no regard should 

be had to them because they are not signed or commissioned. 

 

AD THE ANSWERING AFFIDAVIT OF LIONEL OCTOBER  

 

6. Mr October states that he is the Director General of Trade, Industry and 

Competition.  He deals with the permit system set up through the CIPC. 

  

7. I deny that Mr October is entitled to depose to an affidavit in respect of the 

functioning of the CIPC, but submit that the fact that he does so, illustrates the 

disregard shown by the Department for the legal principles that govern them.  

Section 185(2)(b) of the Companies Act, 2008, enjoins the CIPC to be 



independent and subject only to the Constitution, the law, and any policy 

statement, directive or request of the Minister in terms of the Companies Act.   

 

8. Mr October, as Director General of that Department arrogates to himself the 

authority to speak on behalf of the CIPC. He then proceeds to defend a permit 

system, which has been disclaimed by the Commissioner himself (See page 

02-114). I submit that this conduct shows either a disregard for the legal 

prescripts regulating his department or a lack of understanding thereof. 

 

9. The gravamen of the DTI’s proposition is that the CIPC “Essential Services 

Certificate” system was created for statistical purposes only.  It serves no 

purpose to assist a businessperson to carry on his or her legal business. It is 

not required for that purpose. He does not deny that the issue of such 

certificates are not sanctioned by the Companies Act or any other law.  His sole 

excuse for that system is that it assisted the Minister to “unblock issues” with 

the SAPS, and to make enforcement officers understand “which kinds of 

businesses were operating as essential services”. 

 

10. I submit that that statement is ludicrous and illustrates the paternalistic thinking 

of the Minister:  the Regulations, as I have demonstrated in my founding 

affidavit, created a self-regulating permit system, whereby a businessperson, 

as “Head of Institution” must determine whether his or her business complies 

with the definition of “Essential Service”.  The certificate system sought to 

replace that decision with one that required certification by the CIPC, initially by 



public and open directive and thereafter in more concealed terms and in 

practice. 

11. I have opened the Bizportal after receipt of the Answering Affidavit and found

an opening statement thereon reading as follows:

“Those businesses (i.e. providing essential services) need to apply for a 

certificate in order to trade…”  

12. A screenprint of the opening page of the website taken on 25 May 2020 is

attached hereto as annexure “R1”.

13. The Bizportal is still available for the issue of such “certificates” and they are

issued on a daily basis.

14. In the light of the deponent’s admission that the certificates are not sanctioned

by the Companies Act or the Regulations, I have instructed the applicant’s legal

representatives to also apply for an order directing the CIPC to cease issuing

such certificates forthwith, since they are not sanctioned by any law, and serve

no legitimate governmental purpose.

15. The deponent also attacks the application on the basis of:

a. Urgency;

b. Locus standi;



16. The attack on urgency is founded on the allegation that the “Essential Services

Certificates” were introduced shortly after the introduction of the lockdown.  To

that, the argument, which is not advanced by the Respondents, but which I was

advised to deal with, can be added that the country is but days away from Level

3, which does not appear to require any permit system such as under Levels 5

or 4.  I submit that the imposition of the Certification system has been as illegal

then as it is now and as it will be during the final stages of the State of Disaster.

It is also common cause that government has repeatedly warned that Level 4

or Level 5 could at any point be reinstituted for some or all of the country, should

government consider it necessary. The downgrading to Level 3 does not affect

the illegality of the certification system, nor its harm and threat of harm to the

public.  I need to point out that the CIPC certification system forms an integral

part of the illegal intrusion into the conduct of legal business, of which the

Directions issued by the Minister of Small Business Development constitutes

the most egregious excess.  It is that which made the matter urgent, and not

the CIPC certificates only.

17. I challenge the Minister to immediately direct the CIPC, in terms of section

185(2)(b)(ii) to discontinue the illegal use of Bizportal for the issue of “Essential

Services Certificates”, failing which it will be submitted that it is the stubborn

defence by the Minister of an illegal system, which fuels the urgency of the

matter.



18. The deponent also attacks the locus standi of the applicant. He says that the

applicant, which I expressly identified in paragraph 4 of my founding affidavit as

“SAKELIGA NPC, a non-profit company with limited liability duly incorporated

in terms of the Company Laws of the Republic of South Africa and registered

under registration number 2012/043725/08 and with registered address at 117

Gerhardt Street, Die Hoewes, Extension 158, Centurion, Gauteng Province”

has produced no evidence of its existence, its founding documents, its

documents or donor base or its subscribers.  This is an astounding statement

coming from the person whose department controls the very records which he

says I should have produced. I point out that the deponent does not deny the

statements made in paragraphs 16 – 20 of my founding affidavit, wherein the

applicant’s locus standi was methodically explained.

19. I specifically draw attention to the Constitutional Court’s decision regarding

locus standi in constitutional matters in Kruger v President of the Republic of South

Africa and Others (CCT 57/07) [2008] ZACC 17; 2009 (1) SA 417 (CC); 2009 (3) BCLR

268 (CC) (2 October 2008), where the Court held:

Nevertheless, in my view, we should adopt a generous approach to standing in this case. 

In so doing, I am mindful of the fact that constitutional litigation is of particular 

importance in our country where we have a large number of people who have had scant 

educational opportunities and who may not be aware of their rights. Such an approach 

to standing will facilitate the protection of the Constitution. 

20. I submit that this is a general truth, judging from the supporting affidavits filed

herein, across all segments of the population.



21. Be that as it may, I have been advised, ex abundanti cautela, to attach hereto

proof of registration of the applicant, extracts of its memorandum of

incorporation and a resolution adopted by the applicant in terms of which I was

mandated to depose to the founding affidavit and this one. (Annexures “R2”,

“R3” and “R4”)

22. I shall now deal with the affidavit of the Director General of the Department of

Small Business Development.

23. The deponent shows no appreciation of the powers of the Minister in respect of

the Constitution, the DMA, the Regulations or the Businesses Act. The

deponent does not answer to any of the complaints raised by the applicant in

the founding affidavit.  The deponent’s attack is solely based on the Minister’s

conduct prior to the issue of the impugned directions, which, in my respectful

submission, has nothing to do with the issues at hand.

24. The deponent admits that the requirement of a business licence or trading

permit was laid down in the Directions, for the trades mentioned therein, but

disingenuously states that it does not constitute an “additional requirement”.

25. That statement is simply not true.

26. The Minister, on 6 April 2020, issued Directions (purportedly under Regulation

10(8) of the Lockdown Regulations. (Page 12/85). Direction 1.1 states that they

were issued “to assist SMME’s operating grocery stores including the corner



shops, spaza shops, fruit and vegetable stores, to comply with the Lockdown 

Regulations.”  It then defines its application to “Informal Traders” which were 

defined as “Fruit and Vegetable Informal Traders and the Langanas trading in 

the Northern Cape”.  

 

27. Those concerns are sub-species of the food supply chain which were allowed 

to trade in terms of the Lockdown Regulations. 

 

28. In Direction 1.4.5 the Minister states that “Spaza shop owners and informal food 

traders currently trading without permits may apply for permits”.  The Directions 

do not state whence those “permits’ could be obtained. It is assumed that those 

permits are those already provided for in the Regulations.  

 

29. The Directions of 12 May 2020 are infinitely wider than those issued on 6 April 

2020.  The latter includes: 

a. Small scale bakery and confectioneries; 

b. Small scale hardware stores; 

c. Informal and micro restaurants and shisanyamas; 

d. All tradesmen and artisans’ businesses 

e. Sole traders in the clothing and textile business. 

 

30. For those “business licences” are required, in addition to those provided for in 

the Regulations. 

 



31. I also point out that no affidavit was filed in opposition to the application, by the 

CIPC, who should have done so, should it independently have wished to 

challenge the relief sought. 

 

32. I consequently submit that the 3rd respondent’s opposition to the application is 

entirely spurious and disingenuous and should evoke the displeasure of the 

Court in no uncertain terms. 

 

33. Restaurants, including informal and micro restaurants and shisanyamas were 

not entitled to trade during lockdown, at all, and were only recently allowed to 

sell food on a delivery only basis. In terms of the Businesses Act they do require 

licences to trade.  Those licencing systems are operated on a local authority 

level, over which the Minister has no legal control.  They are enforced by local 

authorities and not by the SAPS. 

 

34. All bakeries and confectioneries, in so far as they sell foodstuffs in the form of 

meals for consumption on or off the premises, need business licences.  The 

Directions impermissibly limits and expands the ambit of the Businesses Act:  

they exclude all such enterprises which are not considered “small scale” and 

includes those who sell food, but not meals. 

 

35. The Directions, however, impermissibly include hardware stores, and 

tradesmen and artisans, who are not required to or even entitled to apply for 

such permits, but are now required by the Directions to do so. 

  



36. Those Directions are not merely a re-enactment of the 6 April Directions, but 

an impermissible extension thereof. 

 

37. They are also not limited to the Lockdown or Level 4. They derive their authority 

from the general part of Regulation 480, which applies to the entire State of 

Emergency, and not only level 4. The downgrading to Level 3, therefore does 

not affect them. 

 

38. I submit that the persistence by the 7th Respondent in her opposition to the 

application, in the face of the clear illegality of the measures, is vexatious and 

to be deprecated by the Court. 

 

39. In the premises, I reiterate the relief sought in the Notice of Motion. 

 

_______________________  

DEPONENT 

 

Thus signed and sworn to before me on this the ____ day of MAY 2020, the Deponent having 

acknowledged that he knows and understands the content of the above affidavit, the regulations 

contained in the Government Notice No. R1258 of 21 July 1972, as amended, and Government 

Notice No. R1648 of 19 August 1977, as amended, having been complied with. 

 

  

______________________________ 

COMMISSIONER OF OATHS 

Full names: 

Capacity: 

Designation: 

Address: 
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The President of South Africa has declared a National Lockdown from 26 March 2020 until 16 April 2020. During that period only businesses that provide esse 
services are allowed to open and trade. Those businesses need to apply to for a certificate in order to trade. Supplying incorrect information is a criminal offe1 
and will lead to prosecution. 

All enterprises operating within the borders of the Republic of South Africa are expected to be closed during the lockdown period. Only 

enterprises which produce and/or provide, and/or distribute goods and services listed below are exempted from the restrictions contemp 

In the regulation issued in terms of the Disaster Management Act. Note, absolute minimum staff necessary to operate safely. 

Businesses can only apply if they belong to this list of essential services categories: 
• Agriculture, hunting, forestry, fishing 
• Electricity, Gas, Water supply 
• Manufacturing 
• Construction and related services 
• Wholesale, Retail trade, Spaza shops 

• Information and Communication services 
• Media and Entertainment 
• Financial and Business services 
• Accommodation for quarantine, essential services 
• Food services (Deliveries) 
• Transport, Storage, Communication services 
• Mining and Quarrying 
• Repair and Related Emergency services 
• Supply Chain 
• Health, Social and Personal services 

List above not not inclusive of subcategories. See full list below. 

Please refer to the regulations here (files/regulatjons pdfl and the latest amendments to the regulations [LEVEL 4] � 
(files/regulations amendments.pdf} before you apply. The documents have for a comprehensive list of critical services required during the imposition of 
restricted movement. 

I New Application r>� � Edit Application � U Download Certificate 
(essentiai_service_apply.aspx) { essentia Lse rvice_ed it.aspx) {essential..service_cert.aspx) 

ABOUT BIZPORTAL 
BizPortal is a platform developed by the Companies and Intellectual 

Property Commission (CIPC) to offer company registration and related 

services in a simple seamless digital way which is completely paperless. It 

was developed in response to the quest of improving the ease of doing 

business in South Africa, specifically, starting a business. 

Copyright © 2020 - CIPC. All Rights Reserved. 

https://www.bizportal .gov.za/essentlal_service.aspx 

LINKS 

Home (default.aspx) 

About Us (about.aspx) 

Services (services.aspx) 

FAQ (faq.aspx) 

Contact Us (contact.aspx) 

PRIVACY POLICY 
Terms & Conditions

(terms.aspx) 

Disclaimer (disclaimer.aspi 
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ANNEXURE  R1



Annexure R2









Annexure R3



Extract from Sakeliga NPC memorandum of incorporation



Extract from Sakeliga NPC memorandum of incorporation



Extract from Sakeliga NPC memorandum of incorporation



Extract from Sakeliga NPC memorandum of incorporation



Annexure R4




